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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parte  405, 442,  and  447 

Medicare  and  Medicaid  Programs; 
Protection  of  Patients’  Funds 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  regulation. 

SUMMARY:  This  rule  sets  forth  expanded 
standards  for  protection  of  personal 
funds  of  patients  in  skilled  nursing 
facilities  (SNFs)  and  intermediate  care 
facilities  (ICFs)  that  participate  in  the 
Medicare  or  Medicaid  programs.  The 
changes  are  required  for  SNFs  by 
Section  21(a)  of  Pub.  L.  95-142,  the 
Medicare-Medicaid  Anti-Fraud  and 
Abuse  Amendments  of  1977,  and  for 
ICFs  by  Section  8(c)  of  Pub.  L.  95-292, 
the  End-Stage  Renal  Disease 
Amendments  of  1978,  The  intent  is  to 
safeguard  patient  funds  from  misuse  by 
facilities,  and  to  assure  that  personal 
funds  held  by  the  the  facilities  are  fully 
accounted  for  and  made  available  to 
patients  when  they  need  or  want  them. 
EFFECTIVE  DATE:  The  recordkeeping 
requirements  contained  in  this  rule  have 
been  submitted  for  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the  Federal 
Reports  Act  of  1942.  This  regulation  will 
become  effective  October  22, 1980, 
provided  that  approval  of  the  OMB  is 
received  by  that  date.  The  Department 
will  publish  a  notice  on  September  22, 
1980  advising  the  public  of  the  outcome 
of  the  OMB  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Caldwell,  Dr.  P.H.  Telephone: 
(301)  594-3642. 

SUPPLEMENTARY  INFORMATION: 
Background 

Patients  entering  long-term  care 
facilities  may  turn  their  personal  funds 
over  to  the  facility  to  hold  and  safeguard 
until  they  need  them  for  personal  use. 
Sometimes  these  funds  include  a 
monthly  personal  needs  allowance 
under  the  supplemental  security  income 
(SSI)  program  (Title  XVI  of  the  Social 
Security  Act)  or  benefits  received  under 
the  Old  Age  Survivor  and  Disability 
Insurance  (OASDI)  program  (Title  II  of 
the  Act). 

Existing  Federal  regulations  impose 
certain  requirements  upon  providers 
regarding  their  handling  of  patients’ 
personal  funds.  Section  405.1121(k)(6) 
states  that  patients  in  a  SNF  may 
manage  their  personal  financial  affairs 


or  request  that  the  facility  do  it  for  them. 
If  the  facility  accepts  written  delegation 
of  this  responsibility  it  must  give  the 
patient  at  least  a  quarterly  accounting  of 
Hnancial  transactions  made  on  the 
patient's  behalf. 

Section  442.311(e)  provides  that  each 
intermediate  care  facility  (IGF)  resident 
must  be  allowed  to  manage  his  or  her 
personal  affairs,  and  that  if  a  resident 
requests  assistance  from  the  IGF,  the 
request  must  be  in  writing  and  the  IGF 
must  comply  with  the  recordkeeping 
requirements  of  §  442.320.  That  section 
requires  an  IGF  to,  maintain  a  current 
written  financial  record  for  each 
resident  that  includes  written  receipts 
for  all  personal  possessions  and  funds 
received  by  or  deposited  with  the  IGF 
and  all  disbursements  made  to  or  for  the 
resident.  The  Hnancial  record  is 
available  to  the  resident  and  the 
resident's  family. 

Section  442.404(e)  provides  that  each 
resident  of  an  intermediate  care  facility 
for  the  mentally  retarded  (IGF/MR)  must 
be  allowed  to  manage  his  or  her 
personal  financial  affairs.  If  a  resident 
requests  assistance  from  the  IGF/MR, 
the  request  must  be  in  writing  and  the 
IGF/MR  must  comply  with  the 
recordkeeping  requirements  of  42  GFR 
442.406. 

Section  442.406(a)  states  that  an  IGF/ 
MR  must  have  written  policies  and 
procedures  that  protect  the  financial 
interests  of  each  resident.  Under 
§  442.406(b),  if  large  sums  accrue  to  a 
resident,  the  policies  and  procedures 
must  provide  for  appropriate  protection 
of  these  funds  and  for  counseling  the 
resident  concerning  their  use.  Section 
442.406(c)  provides  that  each  resident 
must  be  allowed  to  possess  and  use 
money  in  normal  ways  or  be  learning  to 
do  so.  Section  442.406(d)  mandates  each 
IGF/MR  to  maintain  a  current,  written 
financial  record  for  each  resident  that 
includes  written  receipts  for  all  personal 
possessions  and  funds  received  by  or 
deposited  with  the  IGF/MR  and  all 
disbursements  made  to  or  for  the 
resident.  Section  442.406(e)  requires  that 
the  financial  record  be  available  to  the 
resident  and  the  resident’s  family. 

Despite  these  regulations, 
investigations  by  the  General 
Accounting  Office,  the  Senate 
Gommittee  on  Aging,  and  some  States 
have  revealed  cases  in  which  patients’ 
funds  were  seriously  misused  or 
improperly  accounted  for  (see  Senate 
Report  95-453,  page  42).  Because  of 
these  problems,  Gongress  amended  the 
Medicare  and  Medicaid  statutes  to 
provide  greater  protection  for  patients’ 
funds.  The  amendments  require  that 
long  term  care  facilities  establish  and 
maintain  a  complete  accounting  system 


for  the  patients’  personal  funds  which 
prevents  commingling  of  patient  and 
facility  monies  (see  Section  21(a)  of  the  , 
Medicare-Medicaid  Anti-Fraud  and 
Abuse  Amendments  of  1977  (Pub.  L.  95- 
142)  and  section  8(c)  of  the  End-Stage 
Renal  Disease  Program  Amendments 
(Pub.  L.  95-292)  enacted  June  13, 1978). 

On  September  1, 1978  we  published  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (43  FR  39154).  All 
comments  were  carefully  reviewed  and 
considered,  and  many  of  the  changes 
suggested  are  reflected  in  the  Final  Rule. 

Summary  of  Ghanges  From  the  Notice  of 
Proposed  Rulemaking 

1.  We  have  clariHed  that  these 
provisions  apply  to  IGFs/MR  and  have 
amended  Part  442,  Subpart  G 
accordingly. 

2.  'The  final  rule  allows  patients  to  use 
other  mechanisms  (such  as  the  use  of  a 
representative  payee)  before  resorting  to 
the  facility  for  Hnancial  safeguarding  of 
personal  funds. 

3.  We  now  allow  for  substitution  for 
these  requirements  of  an  approved  State 
or  facility  process  of  protecting  patient 
funds. 

4.  We  have  clarified  the  patient’s  right 
of  access  to  Hnancial  records  to  reduce 
unnecessary  administrative  burden  on 
the  facility. 

5.  The  final  rule  allows  facilities  to 
give  patients  a  quarterly  statement 
rather  than  a  statement  itemized  by 
financial  transaction. 

6.  The  final  rule  requires  facilities  to 
deposit  any  funds  received  from  a 
patient  in  excess  of  $150.00  in  an 
interest  bearing  accoimt  rather  than  in 
excess  of  $50  as  originally  proposed. 

7.  The  final  rule  clarifies  many 
statements  in  the  NPRM  in  response  to 
public  comment. 

Final  Rule 

This  rule  establishes  requirements  for 
protecting  the  personal  funds  of  patients 
in  SNFs,  IGFs,  and  IGFs/MR  designed 
to:  (1)  Inform  patients  of  their  rights,  (2) 
prevent  misuse  of  patients’  funds  given 
to  the  facility  for  safekeeping,  and  (3) 
document  that  adequate  measures  have 
been  taken  to  protect  patients’  funds. 

The  regulation  requires  facilities  to 
provide  each  patient,  at  admission,  an 
explanation  of  the  patient’s  rights 
regarding  personal  funds.  The  facility 
must  also  provide  the  patient  with  a  list 
of  the  services  which  are  included  in  the 
facility’s  basic  rate,  as  well  as  a  list  of 
the  services  for  which  the  patient’s 
personal  funds  may  be  charged.  In  the 
case  of  patients  already  admitted  to  the 
facility,  these  requirements  must  be  met 
by  October  22, 1980. 
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A  patient  is  not  required  to  entrust 
funds  to  the  facility.  However,  if  a 
patient  requests  a  facility  to  take  care  of 
his  or  her  personal  funds  the  facility 
must  accept  this  responsibility  and  the 
safeguarding  and  accounting  provisions 
of  this  regulation  must  be  met.  The 
facility  must  deposit  all  funds  in  excess 
of  $150  in  an  individual  or  common 
interest  bearing  account  with  interest 
distributed  in  specified  ways.  The 
facility  may  keep  smaller  amounts  in  a 
non-interest  tearing  account,  or  in  a 
petty  cash  fund  to  keep  them  more ' 
readily  available  for  the  day-to-day  use 
of  the  patient.  The  facility  is  requii^  to 
keep  a  written  record  of  all  financial 
transactions  regarding  a  patient's 
personal  funds  and  to  allow  the  patient 
reasonable  access  to  that  record.  In 
addition,  the  facility  must  provide  the 
patient  with  a  summary  statement  of  the 
account  at  least  quarterly. 

The  rule  precludes  the  facility  from 
making  unauthorized  use  of  any  mondily 
benefits  to  which  a  patient  is  entitled 
under  the  SSI  or  OASDI  programs  or 
from  any  other  source.  It  also  contains 
measures  to  protect  the  account  l)f  a 
patient  who  dies,  is  transferred  or 
discharged,  or  who  is  incapable  of 
managing  his  or  her  own  financial 
affairs. 

We  intend  that  each  State  assign 
primary  enforcement  responsibility  to 
the  State  agency.  The  State  plan  must 
provide  that  its  audit  procedures  (see 
§  447.202)  include  an  audit  to  make  sure 
that  a  long-term  care  facility  is  meeting 
its  obligation  regarding  patients’  funds. 
The  provisions  of  this  rule  will  also  be 
enforced  through  the  annual 
recertification  surveys. 

The  rule  contains  a  procedure  imder 
which  the  State  or  an  individual  facility 
may  substitute  its  existing  system  for 
safeguarding  patients'  funds  for  the 
specific  provisions  of  this  rule,  if  HCFA 
determines  that  an  existing  system  is 
equivalent  or  superior  to  this  rule's 
provisions. 

Response  To  Comments 

Scope  of  Comments 

We  received  193  comments  from  the 
following  sources;  24  comments  from 
consumers  and  their  advocates  and 
ombudsmen;  126  comments  from 
individual  public,  voluntary  or 
proprietary  providers,  or  their 
associations;  40  comments  from  State 
and  local  governmental  agencies, 
excluding  agencies  already  counted  in 
the  provider  category;  and  three 
comments  from  miscellaneous  sources. 


Discussion  of  Comments  and  Changes 

1.  Comment  Does  this  rule  apply  to 
Intermediate  Care  Facilities  for  the 
Mentally  Retarded? 

Response.  Yes.  The  authorizing 
statutes  refer  to  skilled  nursing  and 
intermediate  care  facilities.  Section 
1905(d)  of  the  Social  Security  Act 
provides  that  “intermediate  care  facility 
services"  may  include  services  in  an 
institution  for  the  mentally  retarded  or 
persons  with  related  conditions.  Further, 
many  of  the  abuses  regarding  patients’ 
funds  which  led  Congress  to  enact  the 
authorizing  statutes  have  been  observed 
specifically  in  ICFs/MR. 

2.  Comment  A  large  number  of 
comments  objected  to  the  use  of  the 
words  “manage”  and  “financial 
arrangements”  in  the  proposed  rule, 
arguing  that  it  would  never  be  proper  for 
the  facility  to  manage  a  patient's 
financial  affairs. 

Response.  We  agree,  and 
have  deleted  any  reference  to 
“management”  or  “arrangements"  from 
the  rule.  This  regulation  limits  the 
facility’s  role  to  holding,  safeguarding, 
and  accounting  for  patients'  personal 
funds. 

3.  Comment.  Some  commenters 
objected  to  the  requirement  in 

§  405.1121(m)(2)  of  the  proposed  rule 
that  all  facilities  must  accept  a  written 
delegation  of  responsibility  regarding 
patients’  funds.  Arguments  were 
presented  that  the  mandatory  nature  of 
the  proposed  rule  exceeds  the  legislative 
authorization  and  intent,  and  also  that  it 
would  be  unduly  burdensome. 

Response.  We  believe  this 
requirement  falls  within  the  Secretary's 
general  authority  to  regulate  conditions 
in  SNFs  and  ICFs,  and  that  it  is  the  only 
feasible  way  to  protect  the  personal 
funds  of  patients  who  are  unable  or 
unwilling  to, manage  their  own  funds 
and  who  have  no  one  else  to  perform 
this  function  for  them.  However,  the 
facility  is  permitted  to  make 
arrangements  for  the  holding, 
safeguarding,  and  accounting  for 
patients’  funds  with  a  federally  or  State 
insured  banking  institution.  Thus,  the 
facility  itself  does  not  have  to  provide 
the  additional  services  but  does  retain 
the  responsibility  for  seeing  that 
patients’  funds  are  protected.  We 
anticipate  that  implementing  this 
requirement  will  therefore  not  prove 
burdensome  for  the  majority  of 
providers. 

4.  Comment.  Numerous  commenters 
objected  to  the  statement  in  the 
preamble  to  the  proposed  rule  that 
patients  “normally”  delegate  financial 
safeguarding  responsibility  to  facilities. 

Response.  Section  405.1121(m)(2)  of 
the  final  rule  allows  patients  for  whom  a 


legal  guardian  has  not  been  appointed  to 
make  use  of  other  mechanisms  before 
resorting  to  the  facility  for  financial 
safeguarding  of  personal  funds.  These 
mechanisms  include  the  patient’s 
application  for  the  designation  of  a 
representative  payee  for  Government 
benefits  purposes,  or  the  patient’s 
designation  of  another  person  to  act  for 
the  purpose  of  managing  his  or  her 
personal  funds.  The  final  rule  clearly 
states  that  a  facility  may  not  require  any 
patient  to  deposit  personal  funds  with 
the  facility. 

5.  Comment.  Numerous  comments 
from  State  and  local  government 
agencies  and  from  individual  providers 
explained  that  many  facilities  already 
have  systems  for  protecting  patients’ 
funds  which  assure  adequate  accounting 
procedures  and  prevent  commingling  of 
funds.  These  systems  have  been 
developed  either  under  requirements  of 
State  law  or  by  providers.  Commenters 
suggested  that,  if  an  existing  system 
accomplished  the  Congressional  intent 
of  safeguarding  patients’  personal  funds, 
the  facility  should  not  be  required  to 
change  its  system. 

Response.  The  final  rule 
§  405.1121(m)(15),  permits  the  State  to 
substitute  its  patients’  funds 
requirements  for  those  contained  in  this 
rule,  provided  the  State  has  first 
incorporated  this  substitution  into  its 
State  plan,  and  it  has  been  approved  by 
HCFA  as  p£u1  of  that  plan  on  the 
grounds  that  the  State’s  requirements 
are  equivalent  or  superior  to  those 
contained  in  this  rule.  We  will  also 
permit  the  State  to  substitute  the 
protection  of  patients’  funds  system  of 
an  individual  facility  for  the 
requirements  of  this  rule,  provided  (A) 
this  system  is  incorporated  into  the 
'  facility’s  provider  agreement  with  the 
State,  (B)  the  State  has  incorporated  this 
substitution  into  its  State  Plan,  and  (C) 
HCFA  has  approved  that  part  of  the 
Plan  on  the  grounds  that  the  facility’s 
system  provides  safeguards  that  are 
equivalent  or  superior  to  those 
prescribed  in  this  rule.  Before  any  State 
Plan  is  approved  with  such  a  substituted 
system,  HCFA  will  consult  with  the 
Social  Security  Administration  to  assure 
that  the  substituted  system  conforms  to 
SSA  requirements  for  representative 
payees. 

6.  Comment.  One  commenter 
suggested  that  the  written  notification  of 
rights  regarding  personal  funds  which 
must  be  given  to  each  patient  at  the  time 
of  admission  should  also  be  provided  to 
the  patient’s  representative. 

Response.  This  suggestion  has  been 
incorporated  into  §  405.1121(m)(2)  of  the 
final  rule. 
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7.  Comment.  Many  comments  from 
both  providers  and  consumers  faulted  us 
for  failing  to  propose  a  regulation 
implementing  section  21(b)  of  Pub.  L.  95- 
142.  Section  21(b)  requires  HEW  to 
promulgate  a  regulation  uetining  those 
items  and  services  for  which  a  facility 
may  charge  patients. 

Response.  At  the  time  the  law  was 
enacted  HCFA  believed  that  the 
combination  of  existing  laws,  Medicare 
and  Medicaid  regulations,  and 
instructions  were  sufficient  to  meet  the 
intent  of  the  new  mandate.  In  response 
to  the  public  comments,  however,  we 
are  now  developing  a  proposed  rule  to 
strengthen  and  expand  our  current 
policies. 

8.  Comment.  A  number  of  commenters 
suggested  that  the  facility  should  not  be 
permitted  to  charge  a  patient  a  fee  for 
performing  financial  services. 

Response.  We  agree.  The  final  rule 
provides  in  §  405.1121(m)(2)  that  when  a 
facility  holds,  safeguards,  and  accounts 
for  a  patient’s  personal  funds,  charges 
must  be  included  in  the  facility’s  basic 
rate.  However,  these  costs  would 
appropriately  be  included  in  the  yearly 
cost  reports  which  the  facility  submits  to 
the  State  rate-setting  agency.  ’Thus, 
facilities  would  receive  cost-related 
reimbursement  for  providing  these 
services  not  from  the  patients  but  from 
the  State. 

9.  Comment.  Several  comments, 
including  some  from  major  provider 
organizations,  requested  guidance  as  to 
the  form  in  which  individual  written 
patient  financial  records  should  be  kept. 

Response.  We  agree  that  some 
specificity  is  required  here.  Section 
405.1121(m)(4)  of  this  final  rule  therefore 
requires  that  those  records  be  kept  in 
accordance  with  the  American  Institute 
of  Certified  Public  Accountants’ 
Generally  Accepted  Accounting 
Standards,  which  are  the  standards 
unanimously  suggested  by  those 
commenters  who  addressed  this  issue. 

10.  Comment.  Comments  suggested 
more  specificity  in  the  rule  as  to  the 
information  that  must  be  included  in  the 
individual  frnancial  records. 

Response.  The  final  rule  spells  out 
these  details  in  §  405.1121(m)(4). 

11.  Comment.  Many  commenters 
objected  to  the  proposed  rule’s 

§  ^5.1121(m)(3)  open-ended  access  to 
financial  records  provision,  arguing  that 
patients’  frequent  requests  to  see  their 
financial  records  could  cause  facilities 
undue  administrative  burden  and 
inconvenience. 

Response.  In  an  attempt  to  assure 
easy  patient  access  to  Hnancial  records 
while  mitigating  administrative 
inconvenience  to  the  facility, 

§  405.1121  (m)(5)  of  the  final  nale  permits 


reasonable  access  to  patient’s  personal 
financial  records. 

12.  Conunent.  Commenters  spoke  to 
several  issues  regarding  the  individual 
quartely  financial  statements  required 
under  §  405.1121(m)(4)  of  the  proposed 
rule. 

First,  virtually  everyone  objected  to 
automatically  sending  these  statements 
to  next  of  kin  in  addition  to  the  patient 
or  legal  guardian.  Consumer 
representatives  argued  a  violation  of 
patient’s  privacy  rights  and  providers 
asserted  administrative  burden  and 
expense. 

Response.  We  agree  with  both 
grounds,  and  §  405.1121(m)(6)  of  the 
final  rule  permits  the  individual 
quarterly  statement  to  be  sent  to 
someone  other  than  the  patient  or  legal 
guardian  only  when  that  other  person 
has  been  authorized  by  the  patient  to 
receive  it. 

Second,  objections  of  administrative 
burden  and  expense  were  voiced 
regarding  the  proposed  rule’s 
§  405.1121(m)(3)  requirement  that 
quarterly  statements  be  itemized  by 
financial  transaction. 

Response.  Section  405.1121(m)(6)  of 
the  final  rule  reflects  our  belief  that  a 
summary  quarterly  statement  (including 
beginning  and  ending  balance,  total 
deposits  and  withdrawals,  and  any 
interest  earned  for  that  quarter,  plus  the 
other  recordkeeping  requirements  of  this 
rule  and  the  patient’s  right  of  reasonable 
access  to  his  or  her  financial  records, 
will  be  sufficient  to  protect  patient’s 
funds.  This  summary  statement  must 
reflect  both  any  funds  of  the  patient 
which  have  been  deposited  in  an 
interest  bearing  account  and  any  funds 
of  the  patient  held  by  the  facility  in  a 
petty  cash  account. 

13.  Comment.  Many  commenters 
objected  to  the  proposed  rule’s 

§  405.1121(m)(7)  requirement  that  the 
facility  deposit  any  funds  received  from 
a  patient  in  excess  of  $50.00  in  an 
interest  bearing  account.  They  stated 
that  $50.00  is  an  imrealistically  low 
figure,  arguing  that  this  would  entail 
constant  trips  back  and  forth  between 
the  facility  and  the  bank. 

Response.  Although  a  few  requested 
even  higher  amounts,  the  consensus  for 
a  reasonable  amount  requiring  deposit 
was  $150.00,  and  we  have  incorporated 
that  figiu'e  into  §  405.1121(m)(8)  of  the 
final  rule.  We  have  anticipated  the 
consequences  of  inflation  by  providing 
that  if  the  monthly  personal  needs 
allowance  for  a  patient  increases  after 
the  effective  date  of  this  regulation,  the 
facility  may  increase  the  $150.00 
threshold  by  an  amount  equal  to  the 
increase  in  the  personal  needs 
allowance. 


14.  Comment.  Many  providers 
requested  some  flexibility,  in  terms  of 
time  after  a  patient’s  authorization  to 
handle  his  or  her  funds,  for  depositing 
any  excess  funds  in  an  interest-bearing 
account. 

Response.  We  agree  that  some 
flexibility  is  desirable,  and 
§  405.1121(m)(8)  of  the  final  rule  gives 
the  facility  up  to  15  days  from  a  patient’s 
authorization  to  deposit  the  funds  in 
excess  of  $150.00  in  an  interest-bearing 
account. 

15.  Comment.  Almost  all  commenters 
objected  to  exclusive  use  of  Federal 
Deposit  Insurance  Corporation  (FDIC)- 
insured  accounts,  pointing  out  that  other 
Federally  and  State-insured  accounts 
are  often  as  secure  and  sometimes  more 
advantageous  in  other  respects. 

Response.  We  concur,  and 
§  405.1121(m)(8)  of  the  final  rule  permits 
deposits  in  any  interest  bearing  account 
that  is  insured  under  Federal  or  State 
law. 

16.  Comment.  Virtually  all 
commenters  expressed  confusion  over 
the  issue  of  individual  or  collective 
accounts.  Some  argued  that  if  a 
collective  accoimt  were  used,  the  time 
and  expense  involved  in  pro-rating 
earned  interest  to  individual  patient/ 
contributors  would  be  onerous. 

Response.  In  order  to  clarify  this 
point,  §  405.1121 (m)(8)  of  the  final  rule 
permits  a  facility  to  deposit  funds  in 
either  individual  or  common  interest 
bearing  accounts.  If  the  facility  chooses 
to  use  collective  accounts  it  may 
distribute  interest  in  either  of  two  ways. 
'The  facility  may  either  pro-rate  interest 
to  each  patient/contributor  on  an  actual 
interest  earned  basis,  or  pro-rate 
interest  to  each  patient/contributor  on 
the  basis  of  end-of-quarter  balance. 
These  options  ensure  that  any  interest 
earned  will  accrue  to  the  benefit  of  the 
patient,  while  offering  facilities  an 
opportunity  to  minimize  their 
bookkeeping  burden. 

17.  Comment.  Several  providers 
objected  that  §  405.1121(m)(7)  of  the 
proposed  rule  created  a  fiduciary 
relationship  between  the  facility  and  the 
patient,  and  thereby  exposed  the  facility 
to  potential  lawsuits  on  the  grounds  of 
breach  of  fiduciary  duty.  An  example 
would  be  where  the  facility  fails  to 
maximize  a  patient’s  assets  by 
depositing  funds  in  a  financial 
institution  not  paying  the  highest 
available  interest  rate. 

Response.  This  rule  imposes  upon 
facilities  only  the  duty  to  hold, 
safeguard,  and  account  for  patients’ 
personal  funds  or  make  arrangements 
for  such  holding,  safeguarding,  and 
accounting.  We  do  not  intend  this  rule  to 
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impose  any  management  obligations 
such  as  maximization  of  patient  assets. 

18.  Comment.  Many  commenters 
objected  to  the  proposed  rule’s 

§  405.1121(m)(S}  surety  bond 
requirement,  citing  excessive  cost 

Response.  We  still  believe  that  a 
surety  bond  would  be  a  valuable 
additional  protection  for  patients’ 
personal  funds.  We  disagree  that  the 
limited  benefits  would  not  justify  the 
expense  required  and  have  retained  the 
surety  bond  requirement  in  the  final  rule 
at  §  405.1121(m){13).  We  note  that 
several  States  currently  require  surety 
bonds  under  State  law.  In  addition,  the 
fact  that  we  have  acceded  to  comments 
to  raise  the  threshold  amount  to  $150.00, 
suggests  that  the  surety  bond  is  even 
more  important  to  protect  both  the 
patient  and  the  facility.  An  informal 
assessment  of  the  expense  revealed  that 
bonding  would  cost  less  than  $100  per 
year  per  person  bonded.  Presumably  a 
facility  may  want  two  or  three 
employees  bonded  for  handling  the 
petty  cash  fund  which,  at  the  rate  of 
$150.00  per  patient,  could  amount  to  a 
significant  figure  in  a  large  facility. 

‘  We  are  sensitive  to  the  possible 
burden  on  smaller  facilities.  Therefore, 
facilities  of  less  than  60  beds,  though 
accountable  for  fimds,  will  not  be 
required  to  purchase  the  surety  bond 
until  the  amount  held  in  petty  cash 
exceeds  $5,000.00. 

19.  Comment.  Some  commenters 
suggested  refinements  in 

§  405.1121(m)(8]  of  the  proposed  rule, 
requiring  return  to  the  patient  upon 
request  of  any  or  all  of  the  patient’s 
funds  which  have  been  given  to  the 
facility  to  hold,  safeguard,  and  account 
for.  In  the  interest  of  administrative 
flexibility,  some  commenters  suggested 
that  with  regard  to  petty  cash  funds,  tiie 
patient’s  request  be  made  during  normal 
business  hoiu^,  and  that  with  regard  to 
a  patient’s  personal  funds  which  the 
facility  has  deposited  in  an  account 
outside  the  facility,  the  facility  have 
several  business  days  in  which  to 
respond  to  a  request  for  withdrawal. 
Additionally,  consumers  and  their 
advocates  suggested  that 
§  405.1121(m)(8)  also  apply  when  a 
patient  is  discharged  or  transferred. 

Response.  We  have  incorporated 
these  suggestions  in  §  405.1121(m)(9)  of 
the  final  rule.  Specifically,  the  final  rule 
requires  that,  with' regard  to  petty  cash 
funds,  the  patient  must  have  access  to 
these  funds  for  at  least  2  hours  during 
normal  business  hours,  with  some 
provision  made  for  Saturdays  and 
Sundays.  With  regard  to  a  patient’s 
personal  funds  which  the  facility  has 
deposited  in  an  account  outside  the 
facility,  the  facility  has  5  business  days 


in  which  to  return  requested  funds  to  the 
patient.  Additionally,  this  section  of  the 
final  rule  expressly  applies  when  a 
patient  is  discharged  or  transferred. 

To  protect  against  the  release  of 
significant  sums  of  money  to  individuals 
who  are  incapable  of  managing  them 
adequately,  the  rule  provides  that,  if  a 
legal  guardian  has  been  appointed  or  a 
representative  payee  designated,  the 
facility  must  return  funds  to  the  legal 
guardian  or  the  representative  payee 
rather  than  directly  to  the  patient. 

20.  Comment  With  regard  to  the 
handling  of  monthly  benefits  to  which  a 
patient  is  entitled,  it  was  suggested  that 
the  term  “allowance”  as  used  in 

§  405.1121(m](9]  of  the  proposed  rule 
was  unclear. 

Response.  For  purposes  of  clarity  and 
technical  accuracy,  we  have  substituted 
the  term  “benefits”  in  §  405.1121(m)(10] 
of  the  final  rule  in  place  of  “allowance.” 
This  term  is  intended  to  include  any 
patient  entitlements  received  directly  by 
the  facility  from  Social  Seciuity, 
Supplemental  Security  Income  (SSI), 
Government  and  private  pensions. 
Veterans  Administration,  and  other 
similar  entitlement  programs. 

21.  Comment.  Does  the  provision 

(§  405.1 121 )(m)(9)  of  this  proposed  rule) 
apply  only  when  the  facility  directly 
receives  the  patient’s  monthly  benefits? 

Response.  Section  405.1121(m)(10]  of 
the  final  rule  specifies  that  it  applies 
only  when  the  facility  directly  receives 
the  patient’s  monthly  benefits. 

22.  Comment.  What  method  is  to  be 
used  in  handling  these  monthly  benefits? 

Response.  Section  405.1121(m)(10)  of 
the  final  rule  makes  clear  that  the 
method  to  be  used  in  handling  these 
monthly  benefits  is  that  prescribed  by 
existing  regulations  defining  the  duties 
of  representative  payees.  20  CFR  416.640 
(for  SSI)  and  404.1603  make  the 
representative  payee  responsible  for. 
using  a  beneficiary’s  benefits  only  for 
purposes  in  the  best  interests  of  Aat 
beneficiary,  including  personal  needs. 

23.  Comment.  With  regard  to  the 
disposition  of  a  patient's  funds  upon 
death,  many  objected  to  including 
personal  property  in  §  405.1121(m)(10)  of 
the  proposed  rule. 

Response.  We  have  deleted  from 
§  405.1121(m)(12)  of  the  final  rule  any 
reference  to  personal  property.  This  rule 
deals  only  with  the  safeguarcfing  of 
patients’  funds. 

24.  Comment  Several  commenters 
noted  the  importance  of  specifying  that 
the  final  accounting  of  a  deceased 
patient’s  fimds  required  by 

§  40S.1121(m)(10)  of  the  proposed  rule  be 
in  writing. 


Response.  Section  405.1121(m)(12)  of 
the  final  rule  specifies  that  this 
accounting  be  in  writing. 

25.  Comment.  Commenters  highlighted 
the  necessity  of  the  timeliness  of  this 
final  accounting  to  prevent  the  patient’s 
estate  fiem  being  improperly  dissipated 
following  death. 

Response.  Section  405.1121(m)(12)  of 
the  final  rule  requires  that  the  facility 
provide  the  written  accounting  within  10 
business  days  of  the  patient’s  death. 

26.  Comment.  Commenters  pointed 
out  that  S  405.1121(m)(10)  of  the 
proposed  rule  ignored  the  frequent 
situation  of  an  estate  without  an 
immediate  executor  or  administrator. 

Response.  To  remedy  this  void,  and  to 
prevent  quick  dissipation  of  assets  in 
these  circumstances,  §  405.1121(m)(12) 
of  the  final  rule  provides  that,  in  the 
absence  of  an  executor  or  administrator 
of  the  patient’s  estate,  the  facility  must 
provide  the  accounting  to:  (1)  'The 
patient’s  next  of  kin,  legal  guardian, 
representative  payee,  or  other  person 
who  had  been  designated  by  the  patient 
to  manage  his  personal  financial  affairs 
while  he  was  living,  and  (2)  the  Clerk  of 
the  probate  court  of  the  county  in  which 
the  patient  died. 

27.  Comment  Section  405.1121(m)(ll) 
of  the  proposed  rule,  concerning 
procedures  to  be  used  in  dealing  with 
patients  who  are  incapable  of  managing 
their  own  financial  affairs,  generated 
many  adverse  comments.  It  was 
attacked  by  consumer  advocates  as 
violating  civil  rights  and  by  providers  as 
creating  duties  impossible  for  facilities 
to  perform. 

Response.  In  recognition  of  these 
concerns,  we  have  rewritten  this 
section,  which  is  now  §  405.1121 (m)(14) 
of  the  final  rule.  The  primary  thrust  of 
the  final  rule  is  to  attempt  to  eliminate 
as  much  as  possible  the  situation  of  the 
patient  who  is  incapable  of  managing 
personal  finances  and  who  has  no  one 
else  to  manage  them.  No  problem  arises 
when  a  legal  guardian  has  already  been 
appointed  for  the  patient  Also,  as  noted 
earlier  in  this  discussion, 

§  405.1121(m)(2)  of  the  final  rule  requires 
that,  when  there  is  no  legal  guardian,  the 
patient  be  informed  in  writing  at 
admission  of  the  rights  to  apply  for  the 
designation  of  anodier  person  as 
representative  payee  for  purposes  of 
Government  benefits,  and  to  designate 
another  person  to  act  for  the  purpose  of. 
managing  the  patient’s  other  personal 
finances,  and  that  unless  the  patient 
exercises  one  of  these  options,  the 
facility  must  arrange  for  the 
management  of  personal  funds  in 
accordance  with  §  405.1121(m]{14)  of  the 
final  rule. 
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This  notice  is  intended  to  encourage 
patients  to  avail  themselves  of  these 
rights  and  to  limit  the  applicability  of 
§  405.1121(m)(14)  to  exceptional 
circumstances.  Thus,  this  section  of  the 
final  rule  pertains  only  to  the 
exceptional  circumstance  in  which  a 
patient  is  incapable  of  managing 
personal  funds  and  has  no  one  else  to 
manage  his  or  her  funds. 

28.  Comment.  Although  some 
commenters  criticized  the  phrase 
“incapable  of  managing  funds”  as  used 
in  §  405.1121(m)(ll)  of  the  proposed  rule 
as  vague,  many  more  suggested  that  it 
be  left  undebned. 

Response.  We  have  left  the 
phrase“incapable  of  managing  funds” 
undefined  in  §  405.1121 (m)  (14)  of  the 
final  rule,  and  expect  that  the  definition 
will  be  supplied  in  individual  cases  by 
applicable  State  law. 

29.  Comment.  Both  providers  and 
consumers  objected  to  §  405.1121(m)(ll) 
of  the  proposed  rule  requiring  the 
facility  to  institute  formal  guardianship 
proceedings  as  one  option  for  dealing 
with  the  patient  incapable  of  managing 
funds.  Providers  objected  to  the 
potential  financial  expense  and 
administrative  burden  attending  this 
requirement,  as  well  as  being  thrust  into 
an  area  not  within  their  ordinary 
competence  or  function.  Consumer 
groups  opposed,  on  policy  grounds,  large 
numbers  of  patients  unnecessarily  and 
inappropriately  appearing  as 
respondents  in  formal  adjudicatory 
guardianship  proceedings. 

Response.  The  final  rule  deals  with 
these  problems  in  §  405.1121(m](14].  As 
the  initial  step,  the  patient  incapable  of 
managing  personal  funds  should  be 
referred  to  the  Area  Agency  on  Aging. 
This  office  should  be  able  to  direct  the 
patient  or  patient’s  representative  to  the 
appropriate  community  services. 
However,  if  this  Office  is  unable  to 
assist,  another  resource  is  the  various 
State  protective  agencies,  such  as  the 
State  Guardian’s  office.  In  those  States, 
whose  numbers  are  growing,  in  which 
such  offices  exist,  these  agencies 
provide  a  most  appropriate  mechanism 
for  handling  this  difficult  situation. 
Where  no  State  agencies  exist,  the 
facility  is  required  to  institute  formal 
guardianship  proceedings  only  for  those 
patients  who  are  not  eligible  for  Medical 
Assistance  or  SSI.  There  are  strong 
reasons  for  requiring  formal  proceedings 
for  this  group  of  patients. 

First,  we  anticipate  that  the  number  of 
patients  with  substantial  income  or 
assets  who  are  incapable  of  managing 
their  personal  funds  and  who  do  not 
already  have  a  legal  guardian  or  another 
person  to  manage  their  personal  funds 
will  be  very  small.  Second,  the 


magnitude  of  the  assets  or  income  of 
patients  in  this  group  creates  the 
greatest  potential  for  abuse  or 
impropriety.  Third,  the  size  of  the 
estates  involved  will  be  sufficient  to 
support  the  financial  costs  of  legal 
proceedings  and  formal  administration. 

For  patients  eligible  for  Medical 
Assistance  or  SSI,  these  considerations 
do  not  generally  apply  and  the 
arguments  for  dispensing  with  the 
formal  proceedings  requirement  prevail. 
For  these  patients,  in  those  rare  cases 
where  there  is  no  legal  guardian, 
representative  payee,  other  individual 
authorized  by  the  patient  to  manage 
personal  funds,  or  State  Guardian’s 
office,  §  405.1121(m)(14]  of  the  final  rule 
safeguards  the  management  of  their 
funds  by  requiring  the  facility  to  notify 
the  local  office  of  the  Social  Security 
Administration  and  to  request  that  a 
representative  payee  be  appointed. 
Whoever  is  appointed  must  fulfill  their 
duties  as  representative  payee  in 
accordance  with  20  CFR  416.620,  and 
§  404.1603  which  define  those  duties. 

In  the  time  period  between 
notification  to  the  State  Guardian, 
institution  of  formal  guardianship 
proceedings,  or  notification  to  the  local 
SSA  office  and  the  actual  appointment 
of  a  guardian  or  representative  payee, 
the  facility  must  serve  as  temporary 
representative  payee  for  the  patient. 
During  this  period,  the  facility  must 
fulfill  its  duties  in  accordance  with  20 
CFR  416.620  and  404.1603. 

30.  Comment.  Section  405.1121(m)(ll) 
of  the  proposed  rule,  which  would  have 
permitted  the  facility  to  manage  a 
patient’s  funds  upon  a  single  physician’s 
unreviewed  certification  of  incapacity, 
was  attacked  virtually  unanimously  on 
civil  liberties  grounds. 

Response.  This  provision  has  been 
eliminated  entirely  form  the  final  rule. 

31.  Comment.  Regarding 

§  405.1121(m)(12)  of  the  proposed  rule 
pertaining  to  the  sale  of  a  facility,  it  was 
recommended  that  this  provision  apply 
whenever  transfer  of  ownership  occurs, 
through  sale  or  otherwise. 

Response.  We  have  incorporated  this 
recommendation  in  §  405.1121(m)(ll]  of 
the  final  rule. 

32.  Comment  Several  commenters 
requested  clarification  of  the 
requirement  in  §  405.1121(m)(12)  of  the 
proposed  rule  that  the  new  owner  be 
provided  with  an  accounting  of  all 
patient  funds  being  transferred. 

Response.  We  have  provided  this 
clarification  in  §  405.1121(m)(ll)  of  the 
final  rule,  which  specifies  that  the 
written  accounting  be  prepared  by  a 
Certified  Public  Accoimtant  in 
accordance  with  the  American  Institute 
of  Certified  Public  Accountants’ 


Generally  Accepted  Auditing 
Procedures. 

33.  Comment.  Commenters  were 
concerned  about  the  patients’  rights 
regarding  their  personal  funds  at  the 
time  of  transfer  of  ownership. 

Respbiise.  Section  405.1121(m)(ll]  of 
the  final  rule  requires  the  facility  to  give 
each  patient,  legal  guardian, 
representative  payee  or  other  person 
authorized  by  the  patient  to  manage  his 
or  her  personal  funds,  a  written  account 
of  any  personal  funds  held  by  the 
facility  prior  to  any  transfer  of 
ownership,  and  makes  clear  that  this 
rule  is  intended  to  supplement  and  not 
to  supplant  any  rights  or  remedies 
available  to  the  patient  dissatisfied  with 
this  accounting. 

34.  Comment.  It  was  recommended 
that  the  word  “properties”  be  deleted 
from  §  405.1121(m](12)  of  the  proposed 
rule,  as  it  pertains  to  ^e  financial 
accoimting  prepared  when  ownership  of 
a  facility  is  transferred. 

Response.  'The  final  rule  deletes  any 
reference  to  “properties.”  This  rule  is 
restricted  in  its  applicability  to  patients’ 
personal  funds. 

35.  Comment.  Providers  objected  to 
§  405.1121(m)(13)  of  the  proposed  rule 
requiring  the  facility  to  notify  the  patient 
and  the  Medicaid  State  agency  when  the 
patient’s  funds  imder  its  control  are 
about  to  exceed  the  amount  which 
would  jeopardize  the  patient’s  eligibility 
for  Medical  Assistance  or  SSI.  On  the 
other  side,  consumer  representatives 
stated  that  some  responsibility  in  this 
area  must  rest  with  the  facility  because 
many  patients  are  not  capable  of 
keeping  track  of  their  own  eligibility 
status,  especially  when  assets  are 
continually  changing  due  to  such  factors 
as  accumulation  of  earned  interest. 

Response.  Section  405.1121[m)(6)  of 
the  final  rule  attempts  to  strike  a 
reasonable  and  effective 
accommodation  on  this  issue  by 
requiring  a  facility  to  note,  on  the 
quarterly  statement  it  sends  out  for  each 
patient  whose  funds  it  holds,  the 
difference  between  the  patient’s  ending 
balance  and  the  applicable  benefits 
eligibility  level.  If  the  patient  has  no 
other  income  or  assets,  this  requirement 
will  keep  the  patient  apprised  of  his 
eligibility  status  without  imposing 
inappropriate  or  unreasonable 
responsibilities  upon  the  facility.  The 
facility  is  not  responsible  for  knowing  of 
or  keeping  the  patient  apprised  of  any 
assets  or  income  which  the  facility  does 
not  hold  for  the  patient. 

36.  Comment.  Some  commenters 
questioned  the  appropriateness  and 
effectiveness  of  requiring  State  plans  to 
include  an  audit  procedure  to  determine 
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whether  a  facility  is  complying  with  the 
requirements  of  this  standard. 

Response.  We  believe  that,  because  of 
the  specialized  experience  and  expertise 
necessary  to  judge  compliance  in  this 
area,  States  should  examine  the 
handling  of  patients’  personal  funds  as 
part  of  their  audit  procedures,  and 
revisions  to  §  447.294  impose  this 
requirement  as  part  of  the  State  plan. 

We  intend  that  each  State  assign 
primary  enforcement  responsibility  for 
this  rule  to  its  Medicaid  agency.  In 
addition,  the  State  survey  agency  will 
assure  compliance  with  these  provisions 
as  a  standard  under  Patients’  Rights 
during  their  annual  recertiRcation 
survey. 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

42  CFR,  Chapter  IV,  is  amended  as  set 
forth  below: 

1.  Section  405.1121  is  amended  by 
revising  paragraph  (k](6]  and  adding  a 
new  paragraph  (m)  to  read  as  follows: 

§  405.1 121  Condition  of  participation- 
governing  body  and  management 
***** 

(k)  Standard:  Patient  rights.  *  *  * 

(6)  May  manage  his  or  her  personal 
financial  affairs,  may  designate  another 
person  to  manage  them,  or  may 
authorize  the  facility,  in  writing,  to  hold, 
safeguard,  and  account  for  his  or  her 
personnel  funds  in  accordance  with 
paragraph  (m)  of  this  section.  In  the 
event  that  the  Social  Security 
Administration  has  determined  that  a 
Title  II  or  Title  XVI  (SSI)  benefit  to 
which  the  patient  is  entitled  should  be 
paid  through  a  representative  payee,  the  ’ 
provisions  in  20  CFR  404.1601  through 
404.1610  (for  OASDI  benefits)  and  20 
CFR  416.601  through  416.690  (for  SSI 
benefits)  apply. 

***** 

(m)  Standard  Protection  of  patients' 
funds. — (1)  Definition:  Representative. 
“Representative”  as  used  in  this 
paragraph  is  a  patient’s  legal  guardian, 
conservator,  or  representative  payee  as 
designated  by  the  Social  Security 
Administration,  or  person  designated  in 
writing  by  the  patient  to  manage  his  or 
her  personal  funds.  ^ 

(2)  Statement  provided  at  time  of 
admission.  The  facility  must  provide 
each  patient  and  representative  with  a 
written  statement,  at  the  time  of 
admission,  that: 

(i)  Lists  all  services  provided  by  the 
facility,  distinguishing  between  those 
services  included  in  the  facility’s  basic 
rate  and  those  services  not  included  in 


the  facility’s  basic  rate,  that  can  be 
charged  to  the  patient’s  personal  funds; 

(ii)  States  that  there  is  no  obligation 
for  the  patient  to  deposit  funds  with  the 
facility; 

(iii)  Describes  the  patient’s  right  to 
select  how  personal  funds  will  be 
handled.  The  following  alternatives 
must  be  included: 

(A)  The  patient’s  right  to  receive, 
retain  and  manage  his  or  her  personal 
funds  or  have  this  done  by  a  legal 
guardian,  if  any; 

(B)  The  patient’s  right  to  apply  to  the 
Social  Security  Administration  to  have  a 
representative  payee  designated  for 
purposes  of  Federal  or  state  benefits  to 
which  he  or  she  may  be  entitled; 

(C)  Except  when  (B)  applies,  the 
patient’s  right  to  designate,  in  writing, 
another  person  to  act  for  the  purpose  of 
managing  his  or  her  personal  funds;  and 

(D)  The  facility’s  obligation,  upon 
written  authorization  by  the  patient,  to 
hold,  safeguard,  and  account  for  the 
patient’s  personal  funds  in  accordance 
with  this  paragraph. 

(iv)  States  that  any  charge  for  this 
service  is  included  in  the  facility’s  basic 
rate. 

(v)  States  that  the  facility  is  permitted 
to  accept  a  patient’s  funds  to  hold, 
safeguard,  and  account  for,  only  upon 
the  written  authorization  of  the  patient 
or  representative,  or  if  the  facility  is 
appointed  as  the  patient’s  representative 
payee; 

(vi)  States  that,  if  the  patient  becomes 
incapable  of  managing  his  or  her 
personal  funds  and  does  not  have  a 
representative,  the  facility  is  required  to 
arrange  for  the  management  of  his  or  her 
personal  funds  in  accordance  with 
paragraph  (m)  (14)  of  this  section. 

(3)  Basic  requirements.  The  facility 
must,  upon  written  authorization  by  the 
patient,  accept  responsibility  for 
holding,  safeguarding  and  accounting  for 
the  patient’s  personal  funds.  The  facility 
may  make  arrangements  with  a 
federally  or  state  insured  banking 
institution  to  provide  these  services  but 
the  responsibility  for  the  quality  and 
accuracy  of  compliance  with  the 
requirements  pf  paragraph  (m)(4) 
through  (m)(13)  of  this  section  remains 
with  the  facility. 

The  facility  may  not  charge  the  patient 
for  these  services,  but  must  include  any 
charges  in  the  facility’s  basic  daily  rate. 

(4)  Individual  records.  The  facility 
must  maintain  current,  written, 
individual  records  of  all  financial 
transactions  involving  patients’  personal 
funds  which  the  facility  has  been  given 
for  holding,  safeguarding,  and 
accounting.  The  facility  must  keep  these 
records  in  accordance  with  the 


American  Institute  of  Certified  Public 
Accountants’  Generally  Accepted 
Accounting  Standards,  and  the  records 
must  include  at  least  the  following: 

(i)  Patient’s  name; 

(ii)  Identification  of  patient’s 
representative,  if  any; 

(iii)  Admission  date; 

(iv)  Date  and  amount  of  each  deposit 
and  withdrawal,  the  name  of  the  person 
who  accepted  the  withdrawn  funds,  and 
the  balance  after  each  transaction; 

(v)  Receipts  indicating  the  purpose  for 
which  any  withdrawn  funds  were  spent; 
and 

(vi)  Patient’s  earned  interest,  if  any.  ' 

(5)  Access  to  records.  The  facility 
must  provide  each  patient  reasonable 
access  to  his  or  her  own  financial 
records. 

(6)  Quarterly  statements.  The  facility 
must  provide  a  written  statement,  at 
least  quarterly,  to  each  patient  or 
representative.  The  quarterly  statement 
must  reflect  any  patient  funds  which  the 
facility  has  deposited  in  an  interest 
bearing  or  a  non-interest  bearing 
account  as  well  as  any  patient  funds 
held  by  the  facility  in  a  petty  cash 
account.  The  statement  must  include  at 
least  the  following: 

(i)  Balance  at  the  beginning  of  the 
statement  period; 

(ii)  Total  deposits  and  withdrawals: 

(iii)  Interest  earned,  if  any;. 

(iv)  Identification  number  and 
location  of  any  account  in  which  that 
patient’s  personal  funds  have  been 
deposited; 

(v)  Ending  balance;  and 

(vi)  For  patients  eligible  for 
Supplemental  Security  Income  or 
Medical  Assistance,  the  difference 
between  the  ending  balance  and  the 
applicable  benefits  eligibility  level. 

(7)  Commingling  prohibited.  The 
facility  must  keep  any  funds  received 
from  a  patient  for  holding,  safeguarding, 
and  accounting  separate  fi'om  the 
facility’s  funds,  and  from  the  funds  of 
any  person  other  than  another  patient  in 
that  facility. 

(8)  Types  of  accounts:  distribution  of 
interest. — (i)  Petty  cash.  The  facility 
may  keep  up  to  $150.00  of  a  patient’s 
money  in  a  non-interest  bearing  account 
or  petty  cash  fund.  If  a  patient’s  monthly 
personal  needs  allowance  increases 
after  October  22, 1980,  the  facility  may 
increase  the  tlireshold  amount  by  an 
amount  equal  to  the  increase  in  the 
personal  needs  allowance. 

(ii)  Interest-bearing  accounts.  Unless 
precluded  by  State  law,  the  facility 
must,  within  15  days  of  receipt  of  the 
money,  deposit  in  an  interest  bearing 
account  any  funds  in  excess  of  $150.00 
fiom  an  individual  patient.  The  account 
may  be  individual  to  the  patient  or 
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pooled  with  other  patients  in  the  facility, 
if  a  pooled  account  is  used,  each  patient 
must  be  individually  identifled.  The 
account  must  be  in  a  form  that  clearly 
indicates  that  the  facility  does  not  have 
an  ownership  interest  in  the  funds.  The 
account  must  be  insured  under  Federal 
or  State  law. 

(iii)  Distribution  of  interest.  The 
interest  earned  on  any  pooled  interest 
bearing  account  must  be  distributed  in 
one  of  the  following  ways,  at  the 
election  of  the  facility: 

(A)  Pro-rated  to  each  patient  on  an 
actual  interest-earned  basis;  or 

(B)  Pro-rated  to  each  patient  on  the 
basis  of  his  or  her  end-of-quarter 
balance. 

(9)  Access  to  funds, — (i)  Funds  held  in 
the  facility.  The  patient  must  have 
access  to  funds  daily,  at  least  2  hours 
during  normal  business  hours  and  for 
some  reasonable  time  on  Saturdays  and 
Sundays.  The  facility  must,  upon  request 
or  upon  the  patient's  transfer  or 
discharge,  return  to  the  patient,  the  legal 
guardian,  or  the  representative  payee  all 
or  any  part  of  the  patient’s  personal 
funds  that  the  facility  has  received  for 
holding,  safeguarding,  and  accounting, 
and  that  are  maintained  in  a  petty  cash 
fund. 

(ii)  Funds  held  outside  the  facility.  For 
a  patient's  personal  funds  that  the 
facility  has  received  an  that  are 
deposited  in  an  account  outside  the 
facility,  the  facility,  upon  request  or 
upon  the  patient’s  transfer  or  discharge 
must,  within  5  business  days,  return  to 
the  patient,  the  legal  guardian,  or  the 
representative  payee,  all  or  any  part  of 
those  funds. 

(10)  Handling  of  monthly  benefits. 
When  a  facility  is  a  patient's 
representative  payee  and  directly 
receives  monthly  beneHts  to  which  the 
patient  is  entitled,  it  must  fulfill  its 
duties  as  representative  payee  in 
accordance  with  20  CFR  416.620  and 
404.1603,  that  define  those  duties. 

(11)  Accounting  upon  change  af 
ownership. — (i)  Duties  to  new  owner. 
Upon  sale  of  the  facility  or  other 
transfer  of  ownership,  the  facility  must 
provide  the  new  owner  with  a  written 
accounting,  prepared  by  a  Certified 
Public  Accountant  in  accordance  with 
the  American  Institute  of  Certified 
Public  Accountants'  Generally  Accepted 
Auditing  Procedures,  of  all  patient  funds 
being  transferred,  and  obtain  a  written 
receipt  for  those  funds  from  the  new 
owner. 

(ii)  Duties  to  patient.  The  facility  must 
give  each  patient  or  representative  a 
written  accounting  of  any  personal 
funds  held  by  the  facility  before  any 
transfer  of  ownership  occurs. 


(iii)  Rights  of  patients.  In  the  event  of 
a  disagreement  with  the  accounting 
provided  by  the  facility,  the  patient 
retains  all  rights  and  remedies  provided 
under  State  law. 

(12)  Accounting  upon  death  of  patient. 
Unless  precluded  by  State  law,  the 
facility  must  provide  the  executor  or 
administrator  of  a  patient’s  estate  with  a 
written  accounting  of  the  patient's 
personal  funds  within  10  business  days 
of  a  patient’s  death.  If  the  deceased 
patient’s  estate  has  no  executor  or 
administrator,  the  facility  must  provide 
the  accounting  to: 

(i)  The  patient’s  next  of  kin; 

(ii)  The  patient’s  representative;  and 

(iii)  The  Clerk  of  the  probate  court  of 
the  county  in  which  the  patient  died. 

(13)  Surety  bond.  The  facility  must 
purchase  a  surety  bond  to  guarantee  the 
security  of  patient’s  funds  retained  in 
the  facility.  Facilities  of  less  than  60 
beds  must  purchase  a  surety  bond  only 
when  the  amount  of  patients’  money  it  is 
holding  in  the  facility  exceeds  $5,000.00. 

(14)  Patient  incapable  of  managing 
funds.  If  a  patient  is  incapable  of 
managing  personal  funds  and  has  no 
representative,  the  facility  must  refer  the 
patient  to  the  Area  Agency  on  Aging,  to 
the  State  protective  agency  with 
appropriate  jurisdiction,  or  to  the  State 
Guardian’s  office,  if  one  exists.  If  there 
is  no  such  office,  the  facility  must: 

(i)  In  the  case  of  a  patient  who  is 
eligible  for  Medical  Assistance  (Title 
XIX),  or  SSI  (Title  XVI),  notify  the  local 
office  of  the  Social  Security 
Administration  (SSA)  and  request  that  a 
representative  payee  be  appointed. 
Whoever  is  appointed  must  fiilfill  the 
duties  of  representative  payee  in 
accordance  with  20  CFR  416.620  and 
404.1603  that  defines  those  duties. 

(ii)  In  the  case  of  a  patient  who  is  not 
eligible  for  Medical  Assistance  (Title 
XIX),  or  SSI  (Title  XVI),  institute  a 
proceeding  in  accordance  with  State  law 
for  the  appointment  of  a  guardian, 
conservator,  or  committee.  Unless 
precluded  by  State  law,  the  costs  of 
instituting  the  proceeding  and 
administering  the  patient’s  estate  may 
be  charged  against  the  patient’s  estate; 
or 

(iii)  In  the  time  period  between 
notification  to  the  appropriate  agencies, 
institution  of  formal  guardianship 
proceedings,  or  notification  to  the  local 
SSA  office  and  the  actual  appointment 
of  a  guardian  or  representative  payee, 
the  facility  must  serve  as  temporary 
representative  payee  for  the  patient. 
During  this  period,  the  facility  must 
fulfill  its  duties  in  accordance  with  20 
CFR  416.620  and  404.1603. 

(15)  Substitution  of  existing  system,  (i) 
If  a  State  has  adopted  requirements  for 


the  protection  of  patients’  funds,  those 
requirements  may  be  substituted  for  the 
provisions  of  this  section:  Provided, 

'That  (A)  the  State  has  first  incorporated 
this  substitution  into  its  State  Plan,  and 

(B)  it  has  been  approved  by  HCFA  as 
part  of  that  Plan  on  the  grounds  that  the 
State’s  requirements  for  each  of  these 
sections  are  equivalent  or  superior  to 
those  contained  in  this  paragraph. 

(ii)  If  an  individual  facility  has 
independently  implemented  a  system  for 
the  protection  of  patients’  funds,  the 
facility’s  system  may  be  substituted  for 
the  provisions  of  this  section:  Provided, 
(A)  This  system  is  incorporated  in  the 
facility’s  provider  agreement  with  the 
State,  and  (B)  the  State  has  incorporated 
this  substitution  into  its  State  Plan,  and 

(C)  it  has  been  approved  by  HCFA  as 
part  of  that  Plan  on  the  grounds  that  the 
facility’s  system  provides  safeguards 
that  are  equivalent  or  superior  to  those 
contained  in  this  paragraph. 

(16)  Resident  property  records,  (i)  The 
facility  must  maintain  a  current,  written 
record  for  each  resident  that  includes 
written  receipts  for  all  personal 
possessions  deposited  with  the  facility 
by  the  resident. 

(ii)  The  property  record  must  be 
available  to  the  resident  and  resident 
representative  (as  defined  by 
405.1121(m)(l)). 

PART  442— STANDARDS  FOR 
PAYMENT  FOR  SKILLED  NURSING 
AND  INTERMEDIATE  CARE  FACILITY 
SERVICES 

2.  42  CFR  442.311  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  442.31 1  Written  policies  and 
procedures;  Residents’  bill  of  rights. 

*  #  *  *  # 

(e)  Financial  affairs.  The  facility  must 
comply  with  the  requirements  specified 
in  §  405.1121(m)  of  this  chapter  with 
respect  to  the  protection  of  patient’s 
personal  funds. 

*  *  •  #  * 

§442.320  [Deleted.] 

3. 42  CFR  442.320  is  deleted: 

4. 42  CFR  442.404  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  442.404  Resident’s  bill  of  rights. 
***** 

(e)  Financial  affairs.  Each  resident’s 
personal  funds  must  be  protected  in 
accordance  with  the  requirements  of 
§  405.1121(m)  of  this  chapter. 
***** 

5. 42  CFR  442.406  is  amended  to  read 
as  follows: 
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§  442.406  Resident  finances. 

(a)  Each  resident  must  be  allowed  to 
possess  and  use  money  in  normal  ways 
or  be  learning  to  do  so. 

(b)  The  ICF/MR  must  comply  with  the 
requirements  specified  in  §  405.1121(m) 
of  this  chapter  with  respect  to  the 
protection  of  patients’  personal  funds. 

PART  447— PAYMENTS  FOR 
SERVICES 

6.  42  CFR  447.294  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows. 

§  447.294  Audit  standards. 
***** 

(b]  Audits  of  providers’  cost  reports, 
financial  records  and  other  pertinent 
documents  must  be  adequate  to  verify — 
(1)  That  the  provider  has  included 
only  those  expense  items  that  the 
agency  has  speciHed  as  allowable  costs 
under  §  447.278  in  compiling  the  costs  of 
services. 

***** 

(5)  That  the  provider  is  complying 
with  the  requirements  of  §  405.1121(m) 
of  this  chapter  if  a  skilled  nursing 
facility  or  §  442.311(e]  and  §  442.406  of 
this  chapter  if  an  intermediate  care 
facility,  regarding  protection  of  patients’ 
funds. 

(Sec.  1102.  Social  Security  Act  (42  U.S.C. 
1302)1 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714 — Medical  Assistance 
Program:  No.  13.773  Medicare — Hospital 
Insurance) 

Dated:  May  10. 1980. 

Leonard  D.  Schaeffer, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  July  14, 1980. 

Patricia  Roberts  Harris, 

Secretary. 
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